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CorndiaG. Clark
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ATTORNEY reinstatenent proceeding. Reinstatenment granted

upon conditions.

11 PER CURI AM On May 18, 2000, the Board of Attorneys
Pr of essi onal Responsibility (Board)? filed its report
r ecommendi ng t hat Donal d S. Ei senberg's petition for
reinstatenent of his license to practice law in Wsconsin be
granted upon the following conditions: (1) that M. Eisenberg

pay interest of $4583 on the ampbunt of a fee he was previously

1 Effective Cct ober 1, 2000, Wsconsin's attor ney

di sciplinary process underwent a substantial restructuring. The
name of the body responsible for investigating and prosecuting
cases involving attorney m sconduct was changed to the Ofice of
Lawyer Regul ation and the Suprenme Court Rules applicable to the

| awyer regulation system were also revised. Since the conduct
underlying this case arose prior to Cctober 1, 2000, the body
will be referred to as "the Board" and all references to Suprene

Court Rules will be to those in effect prior to October 1, 2000.



No.  82-1914-D
89- 0596- D
required to repay to a forner client; (2) that he be barred from
having signature authority on any trust account; (3) that he
conplete continuing |egal education credits required for
reinstatenment; (4) that if he returns to the practice of |aw,
his practice be restricted to a law firm setting; (5) that he
file an annual report with the Board regarding his enploynent
status and pronptly notify the Board if he changes enploynent;
and (6) that if he returns to the practice of law, all |awers
responsible for the trust account at the firm at which he is
enpl oyed be required to execute affidavits certifying that M.
Ei senberg will exercise no managenent or control over the |aw
firms trust account.

12 The Board's recomendation for reinstatenment followed
its review of the report filed by a subcormittee of the District
9 Professional Responsibility Conmttee (DPRC), which after a
rei nst at enent heari ng, i ssued its report r ecomrendi ng
reinstatenment of M. Eisenberg's license to practice |aw In
addition, the Board of Bar Examners has recomended that M.
Ei senberg's reinstatenent petition be granted, having determ ned
t hat he has satisfied the ~continuing |egal educati on
requi rements for reinstatenent.

13 W det er m ne, based on t he uncondi ti onal
recommendation of the subcommttee of the DPRC, the conditional
recommendati on of the Board, and the recommendation of the Board

of Bar Examiners, that M. Eisenberg's license to practice |aw
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in this state be reinstated upon conditions identified above.?
This court informs M. Eisenberg that the practice of law in
this state is a privilege, not a right; we expect and demand
that he not deviate from these conditions. In the past, this
court has, for good reasons, denied M. Eisenberg' s nunerous
petitions for reinstatenent. W now grant this, his seventh,
petition for reinstatenent warning him in the strongest terns
possible that any future violation of the Rules of Professiona
Conduct or deviation from these ~conditions wll not be
count enanced.

14 M. Eisenberg's license to practice |aw was suspended
in 1984 for six nmonths as discipline for having represented two
crimnal defendants whose interests were adverse and for failing
to protect the interest of one of those clients in a case in

which that client's liberty was at stake.?

2 A violation of these conditions to practice |aw, whether

it occurs in this state or el sewhere, will subject M. Eisenberg
to the disciplinary authority of this state. See SCR 20:8.5(a).

SCR 20: 8.5(a) provides:

(a) Disciplinary Authority. A lawer admtted to the bar
of this state is subject to the disciplinary authority of this
state regardl ess of where the |awer's conduct occurs. A |awer
allowed by a court of this state to appear and participate in a
proceeding in that <court is subject to the disciplinary
authority of this state for conduct that occurs in connection
with that proceeding. For the sane conduct, a |awer may be
subject to the disciplinary authority of both this state and
anot her jurisdiction where the lawer is admtted to the bar or
al l owed to appear in a court proceeding.

3 Disciplinary Proceedings Against Eisenberg, 117 Ws. 2d
332, 344 N.W2d 169 (1984).
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15 M . Ei senberg's first t wo applications for
reinstatement were denied: the first, on the ground that he had
engaged in the practice of law while his |license was suspended;*
and the second, because he had continued to practice law while
his |icense was suspended and he had failed to fully describe
all his business activities during the suspension.® Thereafter,
M. Eisenberg's third petition for reinstatenment was w thdrawn.
Hs fourth petition was remanded to the Board for further
consideration because of a pending investigation into his
handl i ng of trust account funds. That fourth petition becane
nmoot when the trust account investigation resulted in a
disciplinary proceeding culmnating in revocation of M.
Ei senberg's license to practice |aw.®
16 M. Eisenberg's fifth reinstatenent petition 3% his
first followng license revocation % was denied on the ground
that he had not nmade restitution to the client whose crimna
case he handled while sinultaneously representing another
crimnal defendant with conflicting interests and on the ground

M. Eisenberg had nmade statenents on a television program

“ Disciplinary Proceedings Against Eisenberg, 122 Ws. 2d

627, 363 N.W2d 430 (1985).

5

Di sciplinary Proceedi ngs Agai nst Eisenberg, 126 Ws. 2d
435, 377 N.W2d 160 (1985).

® Disciplinary Proceedings Against Eisenberg, 152 Ws. 2d
91, 447 N.W2d 54 (1989).
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concerning his belief in the guilt of a crimnal defendant he
had represented.’

17 M. Eisenberg's sixth reinstatement petition was
deni ed because he had failed to nmake restitution to or settle
clainms of persons injured or harned by his msconduct, because
he had expressed willingness to conply with the continuing |ega
education requirenents for reinstatenent only if he were assured
that, having net those requirenents, his Ilicense would be
rei nstated, and because he intended to practice law in Wsconsin
only occasionally but maintain a trust account on his own,
rather than in association with another lawer or law firmin
this state.®

18 M. Eisenberg <currently resides in the City of
Ol ando, Orange County, Florida, where he owns a process serving
busi ness. He intends to remain in Florida and may take the

Fl ori da bar exam nation or practice |law there on a pro hac vice

basis. He would like to practice law in Wsconsin occasionally
with his tw sons, who are Mudison attorneys, and be "of
counsel” to their law firm

19 After M. Eisenberg filed his seventh petition for
reinstatement, the matter was referred to the DPRC for

investigation; the DPRC referred the matter to a subconmttee

" Reinstatenent of Eisenberg, 206 Ws. 2d 264, 556 N. W2d
749 (1996).

8 Reinstatenent of License of Ei senberg, 217 Ws. 2d 526,
577 N.W2d 626 (1998).
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for a public hearing and report. See SCR 22.28(5).° During the
public hearing on the reinstatenent petition on Septenber 1,
1999, the subconmittee focused its inquiry on restitution, M.
Ei senberg's understanding and attitude toward the standards that
are inposed upon nenbers of the bar, and whether he could be
safely recomended to the |legal profession, the courts and the
public as a person fit to be consulted by others and to
represent them and otherwise act in mtters of trust and
confi dence.
110 The restitution issue arose when M. Eisenberg was
hired in Septenber of 1977 to defend a client on three crimna
counts; he was paid an advance fee of $10,000 for that

representation. However, M. Eisenberg represented that client

® Former SCR 22.28(5) provided:

(5) The admnistrator shall investigate the eligibility of
the petitioner for reinstatemrent and file a report and
recormmendation with the board. At least 30 days prior to the
hearing on the petition before a professional responsibility
commttee, the admnistrator shall publish a notice in a
newspaper of general circulation in any county in which the
petitioner mintained an office prior to suspension or
revocation and in the county of the petitioner's residence
during the suspension or revocation and in an official
publication of the state bar.

The notice shall contain a brief statenent of the nature
and date of suspension or revocation, the matters required to be
proved for reinstatenent and the date on which a hearing on the
petition wll be held before a professional responsibility
committee. In the case of a |icense suspension, the hearing
shall not be held prior to the expiration of the period of
suspensi on.
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while he was also representing another client whose interests

conflicted with the first client's. That conflict was the

subject of the disciplinary proceeding against M. Eisenberg in

1984, but the issue of restitution of the $10,000 fee was not
addressed in that proceeding.

11 M. Eisenberg's failure to make restitution of that
$10,000 fee to the first client was one of the grounds upon
which the Board nmade its adverse recommendation regarding M.
Ei senberg's fourth reinstatenent petition; this court, however
did not address that restitution issue at that tine because the
rei nst at enent proceeding had been rendered noot by the
revocation of M. Eisenberg's license in 1989 for trust account
vi ol ati ons.

12 This court denied M. Eisenberg's fifth petition for
reinstatenent in 1996, in part, because of his failure to repay
the $10,000 fee to the first client or the client's famly after
that client died.

113 During the sixth reinstatenent pr oceedi ng, M.
Ei senberg paid the sum of $10,000 in restitution to the client's
famly; however, M. Eisenberg took the position that he would
pay interest on that restitution only if this court ordered him
to do so. This court concluded that in declining to pay any
interest to the client's famly on the $10,000 fee unless

ordered to do so, M. Eisenberg failed to display a proper
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attitude toward the standards that are inposed on the nenbers of
the bar. SCR 22.28(4)(f).?*°

114 Following the denial of his sixth petition for
reinstatenent, M. Eisenberg offered to pay interest in the
amount of $5,000 to the family. The famly, however, requested
a paynent of $8,000 in accunul ated interest.

115 At the public hearing on this nost recent petition for
reinstatement, M. Eisenberg testified that he was sorry that he
had hurt his client's famly and that it had not been his
intention to do so. M. Eisenberg indicated a wllingness to
pay interest to the famly at the statutory interest rate of 5%
however, there was uncertainty as to the correct starting date
for the interest calculation. The DPRC subcommittee cal cul ated
that the sum of $4583 was due as interest to the fam |y accruing
fromthe date this court stayed a prior reinstatenent proceeding
to the date when M. Eisenberg had repaid the entire principa
sum of $10, 000.

116 Based on M. Eisenberg's testinony at the public
hearing that he now understands the standards that are inposed
on lawers in this state and his acknow edgement that it has
taken him a long time to conquer his pride, the DPRC

subcomm ttee concluded that M. Ei senberg's attitude had

1 Former SCR 22.28(4)(f) provided:
(4) The petition for reinstatenent shall show that:
(f) The petitioner has a proper understanding of and

attitude toward the standards that are inposed upon nenbers of
the bar and will act in conformty with the standards.
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significantly changed, that he now appears to be truly

renorseful for his past actions and is wlling to subject

himself to the rules of professional conduct for attorneys
adopted by this court.

117 The DPRC subcomm ttee reconmended that M. Eisenberg's
license be reinstated citing his effort to resolve the interest
issue with the client's famly; his <candor regarding his
behavior since his license revocation, his efforts to fulfil
continuing |egal education requirenents, and his stated
intention to have only a limted |law practice and no signature
authority over his sons' law firmtrust account.

118 The Board, wupon reviewing the DPRC subcommittee's
report and recomendation, concluded that M. Ei senberg had

satisfied the requirenents of SCR 22.28(4)! for reinstatement of

1 Former SCR 22.28(4) provided:
(4) The petition for reinstatenent shall show that:

(a) The petitioner desires to have the petitioner's
| i cense reinstat ed.

(b) The petitioner has not practiced |aw during the period
of suspension or revocation.

(c) The petitioner has conplied fully wth the terns of
the order and wll continue to conply with them until the
petitioner's license is reinstated.

(d) The petitioner has nmaintained conpetence and |earning
inthe law, including a list of specific activities pursued.

(e) The petitioner's conduct since the suspension or
revocati on has been exenplary and above reproach.
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his license to practice law in this state. The Board determ ned
that M. Eisenberg had denonstrated by clear and convincing
evi dence that he has the noral character to practice lawin this
state subject to the conditions identified above. Unli ke the
DPRC subcommittee's recommendation to reinstate M. Ei senberg's
license wthout conditions, the Board recommended that his
petition for reinstatenment of his license to practice |aw be
granted subject to the above conditions. The Board also
determned that M. Eisenberg has currently paid all costs of

t hese pendi ng proceedi ngs.

(f) The petitioner has a proper understanding of and
attitude toward the standards that are inposed upon nenbers of
the bar and will act in conformty with the standards.

(g) The petitioner can safely be reconmmended to the |ega
profession, the courts and the public as a person fit to be
consulted by others and to represent them and otherwise act in
matters of trust and confidence and in general to aid in the
admnistration of justice as a nenber of the bar and as an
of ficer of the courts.

(h) The petitioner has fully conmplied with the requirenents
of SCR 22. 26.

(i) The petitioner indicates the proposed use of the
license if reinstated.

(j) The petitioner has fully described all busi ness
activities during the period of suspension or revocation.

(k) The petitioner has nade restitution or settled al
clains from persons injured or harmed by petitioner's m sconduct
or, if the restitution is not conplete, petitioner's explanation
of the failure or inability to do so.

10
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119 This court now grants Attorney Eisenberg's petition to
reinstate his license to practice law in this state reiterating
all the conditions identified by the Board in its report. For
pur poses of enphasis, we again caution Attorney Eisenberg that
hi s absolute conpliance with those conditions and with all rules
adopted by this court governing attorneys’ pr of essi onal
responsibility is demanded and expected. Any deviation fromthe

conditions or the rules will not be countenanced.

20 1T IS ORDERED that the petition for the reinstatenent
of the license of Donald S. Eisenberg to practice law in
Wsconsin is granted upon the followi ng conditions: (1) that he
pay interest of $4583 on the ambunt of a fee he was previously
required to repay to a forner client; (2) that he be barred from
having signature authority on any trust account; (3) that he
conplete continuing |egal education credits required for
reinstatenment; (4) that if he returns to the practice of |aw,
his practice be restricted to a law firm setting; (5) that he
file an annual report with the Board regarding his enploynent
status and pronptly notify the Board if he changes enploynent;
and (6) that if he returns to the practice of law, all |awers
responsible for the trust account at the firm at which he is
enployed be required to execute affidavits certifying that
Attorney Eisenberg will exercise no managenent or control over
the law firm s trust account.

121 SH RLEY S. ABRAHAMSON, C.J., did not participate.
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